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CONTRACT. 
EFFECT OF NON-DELIVERY OF LETTER WHEN SENT BY POST. 


A aveEsTion of very considerable importance to the mercantile world, 
and one, it is presumed, which might frequently arise, recently came 
before the House of Lords, (in England.) Dunlop v. Higgins, Dom. 
Proc., 12 Jurist, 295. The point was this: if an offer is made by one 
merchant to another by post, the custom of trade being that a contract 
arises where the offer is accepted by return of post, and acceptance of 
the offer is posted in due course, but owing to an accident connected 
with the transmission of letters by the post-office, the answer arrives a 
day later than it otherwise would have done, is the party offering bound 
to fulfil the contract? If the contract was complete at the moment of 
acceptance in due course, a casualty preventing the notification of that 
acceptance reaching the opposite party in usual time, would not disturb 
the contract already complete. But if the post-office is to be regarded 
in the light of the agent of the party sending his letter by it, or asa 
medium of communication particularly selected by him, and for whose 
defaults, or for the casualties connected therewith, he would therefore 
be responsible, then any mishap or delay in the transmission of the 
answer would constitute a failure on his part to accept within the time 
allowed. 

An analogous question had arisen and been decided upon the trans- 
mission by post of notice of dishonor. In Stocken v. Collin, (7 Mee. & 
W. 515,) Mr. Baron Parke says: “If a party puts a notice of dishonor 
into the post, so that in due course of delivery it would arrive in time, 
he has done all that can be required of him, and it is no fault of his 
that delay occurs in the delivery.” Mr. Baron Alderson, in the same 
case, says : * The party who sends the notice is not answerable for the 
blunder of the post-office. If the doctrine that the post-office is only 
the agent for the delivery of the notice were correct, no one could safely 
avail himself of that mode of transmission. The real question is, whe- 
ther the party had been guilty of laches.” In Adams v. Lindsell, (1 B. 
and Ald. 681,) more nearly applicable to the present question, an offer 
to sell upon the terms of an answer by return of post was contained ina 
letter from defendant, which, being misdirected, arrived two days later 
than it ought to have done ; the offer was, however, accepted upon its 
arrival, and acceptance thereof notified by return of post; it was held 
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that the party offering was bound by his offer from the moment of ac- 
ceptance. But here, it is to be observed, the late arrival of the notifica- 
tion of acceptance, in consequence of which the goods had been sold in 
the interim to a third person, arose entirely from the mistake of the 
party making the offer, and as against him, therefore, it was to be taken 
that the offer was accepted by the plaintiff according to its terms in 
course of post, even with reference to the date of the letter containing it. 

In the principal case, however, the proposition is broadly laid down, 
in reference to the question stated by us at the commencement, that if 
delay occurs by the accident of the post, a party putting in a letter on 
the right day is not to lose the benefit of his acceptance of the offer on 
account of suchdelay. The reasons for the decision are, that the party 
putting in the letter has done all he can; he has complied with the 
usage of trade, which is to return an answer according to the usage 
of trade, and he is not to be made responsible for a delay of the post- 
office over which he has no control. After quoting the authorities 
already cited, the Lord Chancellor draws the conclusion, that ‘‘ where 
an offer is made, and the party posts the letter, that is as much his 
assent as if he addressed the party in words.” 

By this decision the principle would seem to be acknowledged to the 
full extent, that in the case of a contract entered into by letter, it is com- 
plete from the moment of acceptance posted in due course, irrespective 
of the time of arrival of the notification of acceptance.* 








U.S. District Court. 
[Southern District of New- York.| 
IN ADMIRALTY. 
Before the Honorable SAMUEL R. BETTS, District Judge. 


Mortimer Livineston, Lipetiant, v. THe Steam Tow-Boat 
ExpREss. 


Collision. 


EXTENT OF THE LIABILITY OF A TOWING VESSEL FOR INJURIES 


CAUSED BY THE BOAT IN TOW COMING IN COLLISION WITH OTHER 
VESSELS. 


Where a steam-tug takes a boat in tow in a usual and proper manner, and regulates her own 
rate of speed so as to enable the tow, with a competent man at her helm, to be steered in 
the track of the tag:—Held, that if through the incompetency of the helmsman of the tow 
she diverges from her track and comes into collision with a vessel at anchor, the tug is not 
liable for the damages. 

A tow vessel towed astern or alongside of a tug is equally responsible for collisions with other 
vessels, as if navigated independent of the steamer. Third parties, receiving injury in such 








* The greater portion of this article we take from a London law periodical. 
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cases, are not required to look beyond the proximate cause, which isthe tow. Noreasonper- 
ceived why the tow is exonerated by having submitted herself to propulsion by a steam ves- 
sel unskilfully or incautiously managed. The vessel coming in collision is “ prima facie’’ 
chargeable with the damage, and the rule is not varied’ whether she be navigated by any 
old and well-known method, or is supplied with the motive power in some, novel way at the 
instant, independent of her volition or command. 

Even if the steamer who.supplies the power may be liable for wrongful acts on her part, the 
vessel in tow is not thereby necessarily exonerated from the injury she may inflict by strik- 
ing against another. 

The analogy of agent and principal is too faint to supply any sure principle applicable to this 
peculiar association of vessels. 

The responsibilities of those mutual but independent agencies must be limited to theirseparate 
acts, except it be shown that either wrongfully caused a mischief to be done by the other. 
The libellant not having proved any misconduct or want of precaution on the part;of the 
steamer, leading to the accident—Held, that the steamboat was not liable for the consequen- 
ces. But as the direct and sole cause of the injury was the boat in tow, she must be resort- 

ed to for redress. 


The facts are contained in the opinion of the Court. 
Theodore Sedgwick and F. B. Cutting, for libellant. 
W. Q. Morton and G. R. J. Bowdoin, for the steamboat Express. 


February 26,1846. Bers, District Judge.—The particular feature 
of importance in this case is, the question of the liability of a steamboat 
towing a vessel, for damages and injuries caused by the vessel in tow 
coming in collision with another vessel. 

In October, 1845, a canal boat loaded with coal from Philadelphia, 
was taken in tow by the steamboat Express at one of the North River 
piers, to be taken round to the East River, and there united with other 
boats, and together with them to be towed by the steamboat to Al- 
bany or Troy. 

The steamboat was at the time engaged in that line of business. 

The master of the canal boat desired to. be towed alongside. of the 
steambout, because his boat did not steer well, but the captain of the 
steamboat declined taking her in that manner, and threw her a haw- 
ser fifty fathom in length, and with that attached to the stern of the 
steamboat and bow of the canal boat, the latter was taken in tow. 

Much testimony was given on the point whether that was a judi- 
cious and safe method of towing in this harbor. The decided weight 
of evidence is, that such is the usual course of the business, and that 
in that manner the vessel in tow is placed in greater safety, and is 
less liable to. inflict injuries on other vessels than if lashed alongside 
of the steamboat. 

The Express was put under her slowest motion, at a speed, which 
the testimony clearly shows was prudent and proper, and which afford- 
ed the boat in tow the best opportunity to protect herself and others. 

Between Castle Garden and Whitehall pier the steamboat passed be- 
tween the shore and the yacht Mist, owned by the libellant, lying at 
anchor, distant from her about twice the width of the steamer, or 
from 80 to 100 feet. 

The canal boat in tow took at that point a sheer out into the river. 
Ten or fifteen fathom additional line was payed out to her from the 
steamboat, but she struck the yacht, abaft her forward chains, stove in 
her plank and some timbers, and did a very serious injury. 
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The testomony to various points in the case is minute and extended, 
but the above facts present the essential questions in contestation. 

There is no question that the yacht was properly anchored and at- 
tended to, and without fault on her part any way conducing to the dis- 
aster. 

She is accordingly entitled to indemnity for the injuries she sustained 
from the party inflicting them, unless he can discharge himself of all 
blame also. 

The libellant contends that the steamboat supplying the motive power, 
and thus forcing the canal boat against the yacht, is to be regarded as 
inflicting the injury directly ; that the vessel in tow is only a prolon- 
gation of the steamer, and the latter is to the same degree answerable for 
the striking another vessel by the canal boat as if the blow was given 
by the steamer itself. 

If this proposition cannot be maintained, the libellant insists there is 
proof of misconduct and negligence on the part of the steamer, which 
occasioned the injury, and for that she is responsible, if she might not 
have been had every thing been prudently and properly done on her 

art. 
‘The transportation of property and persons by aid of steam tugs or 
towers, has within a few years become the most important branch of na- 
vigation on the Hudson River, and in other sections of the country ; 
it isa business of great magnitude, and every where is prosecuted with 
craft of all dimensions. 

It is somewhat singular that so enlarged a navigation has afforded so 
few cases of litigation. I find only two cases in the books, in which 
an appeal has been made to the higher courts to define and enforce the 
rights and responsibilities of vessels connected in that manner, with re- 
gard to each other, or towards third parties. 

Sproul v. Hemingway, was an action for collision, brought against 
the owner of a vessel towed astern of a steamer by a cable : she was 
held not responsible for the injury, because the collision was found by 
the jury to have been caused through the negligence, unskilfulness, or 
misconduct of those who had charge of the steamboat. (14 Pickering, 1.) 

The court in disposing of that case on the verdict, ground them- 
selves on doctrines which have a strong bearing upon the present case, 
although the point adjudicated under the facts, cannot be regarded as 
involved in this. 

The other case was in this State, but in that the tow was lashed. by 
the side of the steamer, and as she herself received the injury, the 
question was between those vessels as to the responsibility of the 
steamer for the safe navigation of the tow. It was decided upon the 
effect of the special contract between the parties. (Alexander v. Green, 
3 Hill, 1.)* 

Those cases, in the points decided, do not accordingly afford autho- 
rity upon the questions presented in this. 

The proofs here establish the fact beyond question that a vessel towed 
with a line 300 feet in length, has perfect command of her own direc- 


* This case was carried up, and the decision of the Saprems Court reversed. 7 Hill Rep. 
533, Alexander v. Green. 
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tion, so far at least as to keep in the track of the tug, and to avoid all 
objects the latter escapes, and that such is the safest mode of towing 
her. 

Not only is she perfectly under command of her own rudder, but she 
has the powey to control the direction of the steamer. 

And the usage of the business accordingly requires a competent 
helmsman to be stationed constantly at the helm of the tow, both to pro- 
tect her and to aid in the safe navigation of the steamer. 

The evidence further establishes, that by shortening the line and ap- 
proaching the tow to thetug the means of managing both safely is Jes- 
sened, and that in the present instance the. canal boat, if competent to 
navigate the river, was placed at the time in the position most favorable 
for her doing it with safety to herself and others. I only state the clear 
result of the evidence. It is not necessary to spread out its details in 
this opinion. 

Beyond all question then, the canal boat was liable in this case for 
the damages caused by her to the yacht. (2 W. Rob. 270, The Duke 
of Sussex.) She placed herself in that situation voluntarily, under- 
taking to navigate across the waters of the bay by aid of a propelling 
power, which though not itself under her control, left her, as to her own 
movements the fullest means of preventing the injury inflicted. 

The case of Sproul v. Hemingway, was evidently treated by the 
court as of first impression and not clear of embarrassment. It may not 
be unreasonable to suppose a review of the questions discussed in it 
may induce the court to doubt the soundness of the doctrine there indi- 
cated, in its full breadth ; at most it cannot be regarded as conclusive 
authority to the point that a tow astern of or even placed alongside of 
the tug is not still equally responsible for collisions with other vessels 
as if navigated independent of the steamer. She elects that method of 
applying her propelling power and on general principles by so doing 
she ought to remain subject to every liability that would attach to her 
if the motive power was within herself or exclusively at her command. 
(2 W. Rob. 9, The Hope.) 

Third parties receiving an injury by collision can rarely be required 
to look beyond the proximate causes of it. If a vessel is run over by 
another under way, the latter must be answerable for the wrong unless 
she can prove the occurrence to be the result of inevitable accident or 
without fault on her side ; (The George, 9 Jurist, 670, English Admy.,) 
and no reason is perceived why she is exonerated by having submitted 
herself to propulsion by a steam vessel unskilfully or incautiously 
managed, more than if the cause of the injury, was the want of atten- 
tion or prudence in the application or use of her own means of naviga- 
tion. It is not inevitable to her in any other sense, than if the accident 
resulted from the insufficiency of her own equipments to keep her on a 
safe course or disengage her from a position dangerous to others, or even 
the incompetency of her pilot or captain. 

If it be conceded that the conclusion of the court, in Sproul v. Hem- 
ingway, is correct upon the facts found by the jury, I think that case 
cannot be accepted as settling the Jaw that a steamer is responsible for 
damages done by vessels in her tow, whether they be lashed alongside 
or drawn by cables, except it be proved the injury was owing to want 
of care or skill in the steamer in performing the duties belonging to her. 
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This novel business demands an explication of legal principles adapted 
to its character and nature, for the protection of those concerned in it, 
and of the public. 

Can those principles be deduced from the condition of a vessel under 
charter, or the liability of the owners of cargo, in respect to the wrongful 
acts of the vessel itself ? 

The inquiry in collision cases is essentially this, did the vessel charged 
with fault commit the injury complained of, and as consequent upon 
that, who is responsible for the damage ? 

To have any advantage from the analogies urged in the Mass. case, 
in solution of the original questions arising under this new method of 
navigation, it must be accepted that the principle in relation ‘to col- 
lisions so occurring is the same when the tow is navigated according to 
the usage of the business, as it would be were she transported upon the 
deck of the steamer. If so placed she would undoubtedly have, in re- 
spect to the movements and responsibilities of the steamer, no relation 
to other vessels with which she should be brought in collision other than 
merely that of cargo on deck. 

But this supposition most inadequately figures the true position and 
character of vessels navigated by towing. 

The largest and most valuable shipping afloat are carried out and 
brought into port, and moved from point to point and place to place, within 
our harbors and interior waters by this mode of navigation, and the rule 
which gives the law in respect to small canal boats worth a few hundred 
dollars, must settle it also, to a great degree, in relation to ships and car- 
goes of highest value. 

Can ships furl their sails and be towed through harbors and bays, out 
to or from sea, without liability to vessels injured or run down by them 
in being so navigated ? 

I think not. ‘The sound doctrine in my judgment is still what it al- 
ways was, that the vessel coming in collision with another is prima facie 
chargeable with the damage, (9 Wendell, 1,) and the rule is not varied 
whether she be navigated by any old and well-known method, or is sup- 
plied with her motive power in some novel way, communicated at the 
instant, independent of her volition or command. 

It is at her own hazard that she places herself under the direction of 
such a power, and even if the steamer who supplies it may be liable for 
wrongful acts on her part, the vessel in tow is not thereby necessarily 
exonerated from the injury she may inflict by striking against another. 

Neither in my opinion does the analogy of agent and principal ap- 
ply to this description of business. ‘There is a degree of similitude 
in certain points of the relationship between the tug and tow and that 
of agent and principal, that is to say, in the end to be answered by 
the connection ; but in the mode of accomplishing it the steamer, in this 
case and in this country, it is believed to be unversally acted on, inde- 
pendent of any authority or direction of the tow, and cannot accordingly 
be regarded as her agent ; and in all respects, except the general direc- 
tion of the course run, the towed vessel was master of her own move- 
ments, and could vary them to strike or avoid objects on the track, as if 
wholly disconnected with the steamer. 

The analogy is therefore too faint to supply any sure principle appli- 
cable to this peculiar association of vessels ; it seems to me it might be 
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defined with a nearer approach to exactness by regarding the vessel 
towed as taking into service the power of the steamer supplied her, in- 
dependent of the boat itself or its command or direction. 

If we might suppose locomotives employed on the tow paths of canals 
and the boats using that force as their propelling power, the parallel 
to the case under consideration would be nearer, and an illustration 
would be afforded more correctly designating the responsibilities each 
would be placed under by the connection, than is furnished by any cases 
familiar to the common law. 

It cannot be supposed, under such circumstances, that the locomotive 
holding its course would be chargeable for collisions or injuries com- 
mitted by the boat in the ordinary course of its navigation. 

The boat would be held to assume, at its peril, its own control and 
direction, subject’only to propulsion ahead by a power which it could 
not vary or check, yet differing only in the degree of its force and the 
difficulty of controlling it by efforts on the boat, from towing by hand or 
horse power. 

The responsibilities of those mutual but independent agencies should 
accordingly be limited to their separate acts, except it be shown that 
either of them wrongfully caused a mischief to be done by the other ; 
and it follows that the boat, equally with the separate motive power, 
must take on itself the precaution to shun objects on its track, or which 
may come within the range of its movement. 

When varying its line of direction may not be sufficient, to protect 
the boat or others from contact with it, she is necessarily to be provided 
with means to disconnect herself from the moving power, and take like 
measures as if she was propelled by sails or machiuery attached to her- 
self. This is particularly so on canals and other waters where shore 
towing is employed. The same principle was in effect involved in 
The Hope, (2 W. Rob. 9.) The colliding vessel was warped down 
the Thames. She was held liable for the damages the same as if 
navigated in the ordinary way. 

Considering this case then as standing only upon the fact that the 
canal boat, whilst being towed by the steamer, came in collision with 
the yacht, I hold the responsibility therefor is not cast upon the 
steamer, but that as the direct cause of the injury, the canal boat is 
the party against which the remedy for the wrong is to be pursued. 

Each boat acted separately and independently in this particular, 
and the tow thrown off three hundred feet from the tug, in free use 
of all her functions for self-direction in regard to the vessel injured, 
cannot, in my opinion, with more justness of figure or association of 
objects, be deemed a prolongation of the steamer, subjecting the lat- 
ter to the same liability for her acts as if committed by itself, than if 
the motive power was placed in a different element. 

I do not think the libellant has succeeded in proving any misconduct 
or want of precaution on the part of the steamer leading to the accident, 
and which within the spirit of the decision in Sproul v. Hemingway, 
(14 Pick. 1,) might render her liable for the injury. 

It isa clearly settled principle, upon the authorities, English and 
American, that the vessel suing for damages occasioned her by collision 
of another, must prove the injury to have been occasioned by fault of 
the other, (Abbott, Shee’s ed.) part 3d, ch. 1, 3 Kent, 230. 
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The proof that she was herself blameless would ordinarily be suffi- 
cient evidence prima facie to cast the burden of exoneration itself on 
the vessel inflicting the injury. (14 Johns. R., 304.) 

Yet when the charge is sought to be maintained, not upon a wrongful 
act directly committed by the vessel sued, but for damages consequen- 
tial to acts on her part correctand proper in themselves, that doctrine 
would plainly not be applicable as a rule of evidence. Not coming in 
contact herself with the injured vessel, and thus causing the wrong 
directly, the party complaining would be bound, as in ordinary cases 
resting on misfeasance, to prove that negligence or want of precaution 
of the steamer in respect to the management of the striking vessel 
caused the collision. 

The whole evidence being before the court, it is of little moment to 
this particular case, whether it is to be viewed as excusatory on the 
part of the claimants, or accusatory by the libellant—the Court must 
judge from its weight and bearing without regard to the source from 
which it was derived, what rights are established between the parties. 

First, then, I findas matter of fact, that the method of towing the ca- 
nal boat astern of the steamer, was a prudent and safe mode of naviga- 
ting her. That the steamer was conducted carefully on the proper 
route, and at a prudent distance from the yacht; doing nothing on her 
part which impeded the free action of the tow, or necessarily impelled 
it upon the Mist, and that with ordinary skill and care the canal boat 
could have kept in her track, and thus run broadly clear of the yacht. 
That there was neglect or want of skill in steering the canal boat, which 
alone occasioned the collision, and no defect of navigable quality, (if 
the steamer could be made answerable for that,) as before and after 
the collision she followed the track of the steamer, in a more diffi- 
cult route, without danger or inconvenience, and her safe management 
in that situation proved she was capable of being steered by those on 
board, and easily kept clear of the yacht. 

The endeavor to show on the part of the libellant that the boat was 
towed into an eddy which had suddenly changed her course, failed of 
success. It was not made to appear but that the water was in a tran- 
quil state, and every way favorable to the easy and safe maneuvering 
of the towed vessel. 

The accident, in my judgment, is attributable to the want of a suffi- 
cient pilot at the helm of the boat in tow, or the omission on his part to 
attend promptly and properly to the helm, and as the risk of her navi- 
gation in that particular was not cast by the law on the steamer, she is 
not bound to make reparations for the severe loss and injury incurred by 
the libellant, in consequence of the fault of the canal boat in this behalf. 
The remedy must be pursued against her, and this libel must be dis- 
missed as to the steamer, with costs to be taxed. 


Upon this decision a libel was filed against the boat in tow, and no ap- 
pearance having been entered she was sold by.the U.S. marshal for the be- 
nefit of the libellants, and an order of reference to a commissioner granted. 

An appeal was taken from the decree of the District Judge, and fur- 
ther proofs produced by the appellants on the hearing of the appeal, 
which, as will be seen from the opinion of the Circuit Judge, materially 
changed the aspect of some of the important facts as presented before 
the District Judge. (See report of this case in our last number.) 
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U. 3. District Court. 
[Southern District of New- York.) 
IN ADMIRALTY. 


Before the Honorable SAMUEL R. BETTS, District Judge. 


Cuarves Moraan, LispeLiant, v. THE ScHooner Partie De 
PeysTER.” 


COLLISION. 


The neglect of keeping a sufficient look-out in the day-time pronounced gross negligence. No 
custom contrary to the exercise of this precaution allowed weight. 

A vessel close hauled on the starboard tack, when meeting one on the port tack, has the right 
to keep her wind end hold on, as a general rule, until the necessity of changing her course 
to avoid a collision, becomes apparent. 

A vessel close hauled on the privileged tack has the right to suppose that the other is per- 
forming her duty in keeping a “ look-out,” and will avoid her. 

Where the vessel on the unprivileged tack had no sufficient look-out, and was hailed from the 
other vessel, the hail was not heard in time for the former to avoid the latter :—Held, that 
the collision was attributable to the want of a look-out, and the vessel neglecting this pre- 
caution was answerable for the consequences. 


Tue ship Emily, in the month of November, during broad day and 
fine weather, was beating up the bay of New-York, tide flood, wind from 
N. N. W., and blowing a six-knot breeze, the ship had tacked on the east 
shore, about a mile to the southward of Governor's Island, and was 
standing to the westward. 

The schooner Philip De Peyster, a coasting vessel, was also beating 
up, and was standing close hauled on the larboard or port tack, and was 
seen from the Emily when half a mile off. 

On board the schooner, besides the man at the wheel, was another on 
deck, others were below. ‘The attention of the men on board of the 
of the schooner was called to the ship by a hail from her, when she was 
seen by them for the first time, and on the lee-bow of the schooner. 
The helm of the schooner was at once put hard up (aport) and she kept 
away (fell off ) so as to go into the ship abaft of amidships, in an angu- 
lar direction towards the ship’s stern, doing great damage to the ship 
and making a wreck of herself, and was towed up to the city by a 
Steamboat. ‘The ship continued her course. 

‘There was some question and other proofs whether the ship had been 
about long enough to have steerage way on her; the clear weight of 
evidence, however, was that she had sufficient way to have gone in 
Stays again. 


E. Burr, C. Benedict, and W. R. Bebee, for libellants. 
George Wood, Nelson Chase, and W. Q. Morton, for claimants. 


Betrs, District Judge.—(1.) Upon the proofs it is found the Emily 
committed no fault in uot taking measures to avoid the De Peyster pre- 





* This case is referred to in Smith v. The Pilot-Boat Blossom, reported ante, p. 374. 
VOL. VI. 56 
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vious to the hail. If she was without headway at the time, she had 
no power to do anything, and if she was under way and running six 
knots she had, by the usage of navigation, a right to hold her tack, un- 
til the necessity of changing it to avoid collision became apparent. (2 
Hagg., 174,) Story Bail. §6, 11, 2d ed., and on the evidence, that was 
not until after ineffectual hails to the De Peyster. 

(2.) It is further found on the proofs that after it was discovered the 
De Peyster did not observe the hails, the Emily could have made no 
movement that would have avoided the collision ; for if she was run- 
ning six knots and the De Peyster eight, they were approaching at the 
rate of fourteen knots and their distance, if supposed to be 8U or 100 
rods would be run over in 15 minutes, and if they were only so many 
yards, instead of rods, distant apart they would meet in about three min- 
utes, (and the time of collision would conduce strongly to prove that the 
vessels could not have been 30 or 40 rods apart) and accordingly the 
Emily so situated could make no maneuvre that would remove her out 
of the line of approach of the De Peyster, within the time necessary, 
under either supposition. 

(3.) The Emily had a right to suppose the De Peyster saw her, and 
though apparently coming close upon her, could and would avoid her ; 
the practice of that kind of craft so to run is fully proved, and that 
the facility with which they are mancuvred justified the Emily in 
holding her own tack, and relying upon the movements of the De Peys- 
ter, until the hails were made, after that it is clearly shown she had no 
power to avoid a collision. 

(4.) The De Peyster was guilty of a gross fault in keeping no look-out 
on the deck. The evidence is clear that the accident would have been 
avoided if a look-out had been kept. No custom or habit with such 
craft, however general, can dispense with the use of a precaution so 
necessary to the safety of other vessels as well as their own and as the 
accident arose from that fault the schooner is answerable for its conse- 
quences. (2 Dods. 83, 85.) ?; 

(5.) Upon the proofs I consider the injuries received by the ship to be 
at least $1,200, and I decree for the libellants to that amount, with costs 
to be taxed. (1 Hagg. 109.) 


The above case was heard on appeal before the Hon. Samuel Nelson, 


and further proofs introduced by the parties. 'The judgment of the Dis- 
trict Court was affirmed. 


——————EEEEE— 





N. D0. Supreme Contt. 
[General Term, Cayuga County, November, 1848.) 
Present MAYNARD, WELLS and SELDEN, Justices. 
JosepH CRANE AND ANOTHER, ADMINISTRATORS, &c., oF HENRY 
CRANE, DECEASED, v. HANNAH CRANE AND OTHERS. BUTLER V. 


BaBcock, AND OTHERS. 


REHEARING UNDER THE ACT OF 12 Aprit, 1848—sEcuRITY FOR 
COSTS—STAY OF PROCEEDINGS. 
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The caso of the Mayor, &c., of New-York ads Peter Schermerhorn et al., reported in the 
June Number of the New-York Legal Observer, vol. 6, p. 232, overruled and declared 
not law. 


Boru of the above suits were commenced prior to July, 1848, and 
motions were now made for a rehearing in each. 

In the first cause it was objected that neither security, or notice of the 
same, had been given within ten days after notice to the party moving 
of the entry of the decree sought to be reheard, pursuant to §7 of the 
Act of April 12, 1848, to “facilitate the determination of existing suits,” 
&c. 

In the second case, the motion was made on the tenth day after no- 
tice of the entry of the order, and the moving party had the requisite 
security prepared and ready to file it, if the court should decide it was 
necessary in order to entitle him to a rehearing. 

Neither of the moving parties asked for an order staying proceed- 
ings. 

The counsel making the motion contended that no security was ne- 
cessary, except a rehearing witha stay of proceedings was asked, and 
they stated that they did not ask for “ such a rehearing” in either of 
the above causes. 

The court, after consultation and referring to the case of The Mayor 
of New- York ads. Schermerhorn and others, N. Y. Legal Observer, vol. 
6, p. 232, decided that no security was necessary unless a stay of pro- 
ceedings was asked ; and Justice Maynard, in delivering the opinion of 
the court, remarked, that no security was required by the 7th section of 
the Act to entitle the party to bring on his motion for rehearing, unless 
he wished in the mean time to stay the proceedings upon the order or 
decree proposed to be reheard. 

The motion fora rehearing was granted in each case. 

Note.—See Willson v. Onderdonck, vol. 3 Howard’s N. Y. Special 
Term R., 319. Supreme Court Rule 80. § 389, “ Code of Procedure.” 





N. D. Common Pleas. 


Before the Honorable M. ULSHOEFFER, First Judge, and Judges Incranam and Daty. 


Tue Mayor, ALDERMEN, &c., oF New-York v. Josern LupLum 
AND ANOTHER.—20¢h May, 1848. 


DEMURRER TO PLEAS. 


On Demurrer judgment will be given against the party committing the first fault in pleading, 
although there is subsequently a plea of the general issue, and defendant may at any stage 
of the pleadings attack the declaration for defects in substance. 

In an action of debt on bond given to Corporation of New-York by owners and captain 
of ship bringing emigrant passengers to the port of New-York, conditioned to save harm- 
less the city from expenses for any of them, becoming chargeable to the city :—Held, 
the plaintiffs not bound to set out in narr. in what manner the persons became charge- 
able, or that they became legally chargeable, and it is sufficient in assigning breaches 
to follow the words of the bond. 
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The bond having annexed thereto a list of the passengers, called a report, and profert made 
and oyer given of bond and not of this report :—Held, want of profert and oyer of report 
not an error of substance to be taken advantage of on general demurrer. 

Held, that the repeal of the act of February 11th, 1824, by the act of May 5th, 1847, did 
not take away the right to recover in an action on the bond taken under the act of 1824, 
where breach occurred and suit was commenced prior to the repeal. 

Where each count claimed $19,800, and the whole demand claimed in the narr. was but 
$19,800 :—Held, not bad on general demurrer. 

Plea of the offer of the indemnitors of the city on one of these bonds, made before the aliens 
became chargeable to the city, totake and support and maintain them, and the refusal of 
the city to permit them so to do:—Held, no defence in an action on the bond for moneys 
expended by the city for such aliens after they became in fact chargeable. 

Plea, that the persons alleged in the narr. to have become chargeable to the city did not become 
legally chargeable, and concluding with a verification :—Held, bad on demurrer, as merely 
denying a fact plaintiffs are bound to prove. 

Plea, that the persons alleged in the narr. to have become chargeable were not “ blind, lame, 
old, sick, impotent,” &c., &c., but were “ able by work to maintain themselves,” &c. :— 
Held, defective in substance, the obligees in the bond being liable for moneys expended by 
the city for all who became in fact chargeable, whether able to maintaim themselves or not. 


Dest for $19,800 on bond given, under Act of February 11th, 1824, 
by defendants, March 10th, 1846, by Ludium, as master of the ship 
Pacific, and the other defendants as owners, $19,800 as penalty, condi- 
tioned to indemnify and save harmless the plaintiffs and Overseers of 
the Poor of the city of New-York, “ of and from all expense and charge 
which should or might be incurred for the maintenance and support 
of all or any of the several persons named and described in the report 
annexed to the bond, no profert of which report was made or oyer 
given, (being a list of sixty-six alien passengers brought to the port of 
New-York in said ship Pacific,) and for the support and maintenance 
of any child or children of any of said persons, born after the importa- 
tion, in case any of said persons or children should at any time, withiu 
two years after said importation, become chargeable tothe city of New- 
York, so that the same did not exceed three hundred dollars for each 
and every passenger so imported as aforesaid.” Piaintiff assigned as 
breach, that eleven of said persons had become chargeable within two 
years, and plaintiffs had expended for their support and maintenance 
thirty-three hundred dollars. The narr. contained a second count simi- 
lar to the first, and a common indebitatus count, each count claiming 
$19,800. 


Defendants pleaded five special pleas : 


First Pvea, (after craving oyer of bond and condition, and setting 
out condition, &c.,) non damnificatus. 

Seconp PLesa.—Damanificatus de son tort. 

Tarrp Prea.—That after the making of the bond, and before the 
eleven persons, or either of them, became or were chargeable to the city 
of New-York, or were supported by the plaintiffs, and before the com- 
mencement of this suit, the defendants were ready and offered the 
plaintiffs to take and receive the said several persons, and to support 
and maintain them, according to the provisions of the statute in such 
case made and provided, and that the plaintiffs then and there wholly 
refused to permit the defendants so to do, or in any manner to provide 
Ser or to contribute towards their support and maintenance, &c.— 
Verification. 
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Fourtn Piea.— That the said eleven persons did not become le- 
gally chargeable to the city of New- York.— Verification. 

Firth Piea.—That the eleven persons were not “blind, lame, 
old, sick, impotent, or decrepit, or in any other manner disabled or en- 
Seebled, so as to be unable by work to maintain themselves,” but on the 
contrary were all the time sturdy and able bodied, and able by work 
to maintain themselves, &c.— Verification. 


Plaintiffs replied first and second pleas, concluding to the country, 
and demurred to the third, fourth, and fifth pleas. 

The points of demurrer to third plea were—It tendered an immate- 
rial issue ; it did not show how plaintiffs could have accepted defendants 
offer ; it amounted to the general issue ; it only averred facts affecting 
the amount of recovery, and not the right to recover; it did not give 
color ; it contained inconsistent averments. 

To the fourth plea. It attempted to put in issue an immaterial ques- 
tion ; it did not aver facts to establish that the persons did not become 
legally chargeable ; it was argumentative ; it amounted to the general 
issue; it should have concluded to the country. 

To the fifth plea. It attempted to put in issue an immaterial ques- 
tion ; it did not traverse or confess or avoid the averments in the narr. ; 
it should have concluded to the country. 

The defendants joined in demurrer. 


James T. Brady and Edmund J. Porter in support of the demurrers, 
As to the third plea, cited The Mayor, §c. v. Chandler, 1 Wend., 493 ; 
Arch. Pl., 178; 10 Johns. R., 289; 11 Wend., 654; Gilb. C. P., 61; 
1 Hill, 266; 1 Burrill Prac., (2d ed.) 266; 13 Wend.,78; Ibid., 46 ; 
15 Ibid., 464 ; 23 Ibid., 487 ; 1 Chitty Pl., 526, (8th Am. ed.); 4 Man. 
§ Gr., 126; 19 Johns., 349. The plea does not answer the breach, 
but only affects the amount of the recovery, 17 Wend. R., 188; 15 
Ibid., 464; 18 Johns., 464; 18 Johns. R., 28; 20 Id. 90-205; 19 
Ibid., 349; 5 Hill R., 393; 1 Hill, 561; 1 Johns. R., 63. As to the 
fourth plea, 19 Johns. R., 34-349; 19 Johns., 300; 10 Johns., 289; 
Com. Dig. Pleader, E. 13; Bacon Abr. Pleas, G.3; 3 Blackstone 
Com., 309 ; 11 Wend.,'660; 13 Wend., 78; 5 Cowen R., 465; 8 
Cranch, 30. Conclusion should be to the country, Arch. Pl., 247, Ed. 
1824; 1 Chitty Pl., 555, 8th Am. ed.; 2 Caines R., 60; 2 Johns. R., 
428. As to the fifth plea, Laws relating to the City of New-York, p. 
568. Should conclude to thecountry, Arch. Pl. 178; 10 Johns., 289 ; 
1 Chitty Pl., 526. 


N. B. Blunt and Brown and Mathews, for defendants. 

As to third plea—The indemnitors had same right to support the per- _ 
sons named in the bond, upon their becoming chargeable, as the overseeer 
of the poor of an adjoining county liad, to support the persons belonging 
thereto. 1 R. S., part 1, tit.1, chap. xx, sec.38; Rochfeller v. Don- 
nelly, 8 Cowen, 623; Act of 1813, 2 R. L., p. 439, sec. 246-248. As 
to fourth plea—The issue raised is material, Luddingion v. Pulver, 6 
Wend., 404. It conciudes properly, McClure v. Erwine, 3 Wend., 
326. As to fifth plea-—The persons not falling within the description 
named in this plea, could not become chargeable, 1 R. S&., part 1, tit. 
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1, chap. xx., sec. 14. It was further urged, the plaintiffs narr. was 
bad on general demurrer. It should have been covenant. Long v. 
Long, 1 Hill, p. 497. The narr. contained three distinct declarations 
for $19,800. 4 Wend., 387. ‘I'he plaintiffs should have made profert 
and given oyer of the report annexed to bond. The narr. should have 
set forth in what manner the persons became chargeable. The narr. 
did not show damage to the plaintiffs, and the Commissioners of the 
Alms House should be sole or joint plaintiffs. It was further urged, 
that by the repeal of the Act of February 11, 1824, the plaintiffs’ right 
to recover on the bond became extinguished. Laws of 1847, p. 188. 
The Act of 1824, by the repeal, is as completely extinguished as if it 
had never passed, except as to suits concluded while it was alaw. Hey 
v. Goodwin, 4 Moore and Payne, 341-351; 1 Hill, 324; 3 Howurd’s 
Sp. T.R.; Smith v. Banker, 142. 


M. UtsnoerFrer, J.—This isa case arising upon demurrers by the 
plaintiffs to the third, fourth, and fifth pleas of the defendants. The 
action is debt upon bond for the indemnity of the city in case certain 
passengers, who were brought here from Liverpool, should become 
chargeable to thecity. The defendants join in demurrer, but neverthe- 
less, insist that the first error in substance is contained in the declara- 
tion. Howard U.S. Reports, 102; 1 Wendell, 493. 

I. We are therefore to say whether the declaration is so far defective 
as to render it bad on a general demurrer. If it is, the defendants will 
be entitled to judgmnent, notwithstanding their plea of the general issue. 
Auburn and Owasco Canal Co. v. Leitch, 10 Law Reporter, 201. 

The first and second grounds of exception by defendants are, that the 
narr. omits to set forth that the passengers became legally chargeable, 
or how or in what manner they became chargeable. The declaration 
pursues the words of the bond, and it was not necessary to aver that 
the persons became legally chargeable, nor do I think that it was ne- 
cessary to show how or in what manner they became a charge to the 
city. 14 Wend. R., 165. That is matter of proof at the trial, and at all 
events the declaration is not liable to these exceptions upon a general 
demurrer. It properly avers that the persons became chargeable, and 
that it became necessary to provide for them, &c. Such is the usual 
form of declaring, and if the defendants required more they should have 
resorted to a special demurrer. 

Another ground of exception to the narr. is, that covenant should 
have been brought, and not debt. The cases do not sustain this excep- 
tion. This is a bond ina penalty, and debt is the proper form of action. 
1 Barbour R., 327. 

Another ground is, that the plaintiffs should have made profert of the 
report of passengers referred to in the bond and narr., and it should 
have been set out as part of the oyer of the bond. But the defendants 
have accepted the oyer, and no doubt may rely upon any substantial 
difference between it and the narr. The profert of the instrument de- 
clared upon is sufficient on general demurrer, and if the defendants 
wished further papers as part of the oyer, they might have called for 
the same by a motion, or perhaps might have reached the object by a 
special demurrer. 2 Denio, 97. 

Another ground of exception to the narr. is, that the overseers of the 
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poor should have been united with the plaintiffs, or should have been 
the sole plaintiffs in the suit. But as the bond of indemnity is to the 
plaintiffs alone, this could not be. If the condition of the bond is to 
indemnify the plaintiffs and the overseers of the poor, still the right of 
action on this bond must be to the obligees alone. 

A further ground of objection to the narr. is, that the Act of 1847 re- 
peals the Act of 1824, under which this suit is brought, or under which 
the bond was given. The bond was given onthe 10th of March, 1846, 
and the plaintiffs’ suit was brought the 30th of July, 1846, for expen- 
ditures under the bond between those periods. We do not understand 
the authorities as going so far as to destroy vested rights, in case of a 
repeal of a statute. Where, however, an action is for a penalty under 
a Statute, or there is a proceeding pending under a statute at the time of 
its repeal, no doubt such action or proceeding must fail. Buta bond 
taken under the statute is not invalid if the breach took place and the 
suit therefor was commenced prior to the repeal. 

A further exception to the narr. is, that it claims $19,800, and then 
avers demands to that amount three times separately. (4 Wend., 393.) 
We doubt whether this is a fatal objection upon a general demurrer. 
We consider that the narr. in this case is liable to this exception. If it 
is so drawn as to be defective on special demurrer, the error cannot be 
reached on this argument. 

Il. We must then see whether the plaintiffs objections to the pleas 
thirdly, fourthly, and fifthly pleaded, are well taken. As to the third 
plea, viz., that before the passengers became chargeable to the city, the 
defendants were ready and offered to support and maintain them, so as 
to prevent their becoming a charge to the city. 

lf the defendants could have got the passengers before they became 
a charge, and so prevented their becoming a charge, they would doubt- 
less have indemnified the plaintiffs, and saved them from expense. 
How could the plaintiffs give up the persons to the defendants before 
they had them? Until the plaintiffs had them in charge, how could 
they surrender them to the defendants? But it would make no diffe- 
rence if the defendants’ offer to take and support, had been afterwards, 
because there is no statute authorizing foreign passengers to be sent 
back on account of their destitute condition, nor to allow the persons 
who brought them to this country to exercise a control over them, as 
they formerly might with respect to redemptioners. 

If paupers brought from town to town, from county to county, from 
State to state, might be taken back, we know that as to foreigners it has 
been found almost if not wholly impracticable to send back criminals even 
under the authority of treaties. 1 Barbour, 248. The defendants had 
no right to send back these passengers to Liverpool, because they were 
destitute aliens, nor could the defendants insist upon taking them out of 
the almshouse in their own keeping. No law gives them such a 
right. Itis not like the case of a bastard child to which the father has 
no claim as against the mother, but as against the overseers of the poor 
may claim to support such child. The defendants’ captain having 
brought from Europe these alien passengers, gave bond to indemnify 
the city against expenditures for such as should become chargeable 
within two years, and for such expenditures the defendants are liable. 

Although the defendants gave the bond, that resulted from the re- 
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quirements of the law, because their vessel brought the alien passengers 
here, how did this confer the rights of a master, parent, or guardian 
upon the defendants, in respect to these passengers? A surety for an- 
other has no such rights or powers over his person, and however desi- 
rable it might be for the poor-masters to allow the bondmen to support 
the passengers, can it be shown that they have any such power? We 
think that they have not, and there might be reasons of humanity to 
forbid the exercise of such a power. If alien passengers become desti- 
tute, and are relieved by the overseers of the poor, we know of no au- 
thority by which such aliens could be transferred to the persons who 
imported them for support, nor by which the overseers would be justi- 
fied in refusing to support such aliens, because those who imported 
them profess to be willing to take charge of them, or offer to take and 
maintain them. If the defendants could have anticipated the expendi- 
tures by the overseers of the poor, and induced the passengers to place 
themselves under the care and control of the defendants, then the plain- 
tiffs would have no right of action; but neither the terms of the bond, 
nor the laws of the land, nor treaty stipulations, nor the principles of 
humanity, require the poor-masters to refuse to support destitute aliens, 
because those who imported them offer to take and support them. Nor 
is there (in any way) a power on the part of such importers, express or 
implied, to control the persons of such aliens after they are landed. 
But the defendants insist that these passengers never became chargeable 
to the city, because they offered to take charge of them. We think that 
if the aliens became in fact chargeable, and the plaintiffs expended mo- 
ney for their support, the case occurred which was contemplated by the 
bond, and that the defendants could not relieve themselves from the 
bond by an offer to take charge of the persons so chargeable to the city. 
This plea is defective in substance. (1 Bingham, 477.) 

As to the fourth plea, viz., that the passengers named did not become 
legally chargeable, I think that in effect merely denies a fact, averred in 
the narr., and should have concluded to the country. 

The narr. says they were or became chargeable, and this means le- 
gally chargeable, and this the defendants deny, and aver that the plain- 
uffs supported them of their own wrong. This was denying what the 
plaintiffs were bound to prove, (1 Wend., 496,) but if the defendants 
could create separate issues upon the material facts in the narr., then 
they should have concluded to the country. 

As to the fifth plea, viz.: that the passengers were not “ blind, 
lame, old, sick, impotent or decrepit, disabled or enfeebled, but strong, 
able bodied, and able to work and maintain themselves,” this plea does 
not confess the cause of action, and avoid it, or deny it, (2 Denio, 96,) 
and it is defective in substance, inasmuch as it supposes that the bond 
covers no expenditure, but for the support of those who, by order of 
maintenance, become paupers, whereas it embraces al! expenditures for 
those who become chargeable to the city owing to their destitute condi- 
tion. (1 Wend., p. 96.) One who refuses to work, and who could ob- 
tain it, and support himself, ought not to be supported by the city ; and 
probably the overseers of the poor do not often, if ever, knowingly ex- 
tend relief to such persons. ‘here is nothing in the case in Wendel, 
nor in any other that we are aware of, which would justify the support 
of alien poor persons, who are sturdy beggars and refuse to work. (2 











THE NEW-YORK LEGAL OBSERVER. 449 
In Exchequer.—Done v. Whalley. 








Cowen, 485,491.) But on the other hand, we know that in our city, 
as elsewhere, it is not possible at all times for able-bodied workmen to 
obtain sufficient employment to support themselves, and if destitute 
within two years after being landed they may be relieved by the city, 
and indemnity may be sought under the bond. Such was the object 
and intent of the Act of 1824. Paupers need not subsist entirely on 
public charity. If they are but partially or occasionally aided, they are 
still considered chargeable, and there is every reason why in such cases 
the city should be indemnified. 

The object of the statute was to make those who brought the foreign 
emigrants into the city, give bonds to indemnify the city for two years ; 
and the indemnity ts to apply to every case in which the passenger be- 
comes in fact chargeable, or in other words, is necessarily relieved by 
the overseers of the poor. I say necessarily, or legally relieved, and I 
consider a poor or destitute person, necessarily or legally entitled to re- 
lief, if he requires such relief from bodily infirmity or disease, or from 
inability to obtain sufficient employment. 

Bodily health and strength may be proof that a man ought to sup- 
port himself by his own labor, but if the overseers of the poor find it 
necessary and proper to extend relief to such persons as are out of em- 
ploy and consequently unable to support themselves, they may do so, 
and resort for remuneration to indemnity bonds, taken by virtue of the 
Act of February 11, 1824, (47 Sess., Ch. 37.) 

We are bound to presume that the poor-masters exercised the power 
of relief under a sound discretion, and so as not to encourage idleness 
or indolence. Butif aman through poverty, and waut of employment, 
becomes destitute and in actual want, the power of relieving him must 
rest in the discretion of the overseers of the poor, who are not to be deaf 
to the calls of humanity, and are not to suffer the destitute to die of want 
in the streets. The necessity and the right to relieve may apply as well 
to the able-bodied as to the decrepit poor ; where the necessity of relief 
exists, the person asking and requiring aid, is, in a legal sense, charge- 
able under the poor laws, and within the meaning of the bond of indem- 
nity. No order of maintenance is necessary where a bond exists. 

My conclusion is, that the pleas demurred to are defective in sub- 
stance, and are not sufficient answers to the plaintiffs claim for moneys 
expended for the persons brought to the city by the defendants’ vessel, 
and that the declaration is not defective in substance. 

Judgment must therefore be for the plaintiffs on the demurrers, with 
liberty to the defendants to withdraw or amend their third, fourth, and 
fifth pleas, on payment of costs. 


ENGLISH CASES. 


In the Exchequer of Pleas. 


Done v. WHaLtey.—!9 April, 1848. 
BOND—CO-SURETIES—CONTRIBUTION. 





One of two co-sureties to a bond received from the principal a promissory note for the sum 
secured by the bond. In an action for contribution brought by such surety against his co- 
surety :— d : 

Held, that it was a question of fact for the jury to say, whether the note was given in pursu- 
ance of an arrangement between the parties that the defendant should be thereby discharged, 


VOL. VI. 
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or simply as a collateral security from the principal to the plaintiff; in which latter case 
the defendant could not be discharged. 


AssumpsiT for money paid and on an account stated. 

Pleas—as to £22 15s., parcel, &c., payment of that sum into court ; 
as to the residue, non-assumpsit. 

At the trial, which took place before Erle, J., at the last assizes for the 
county of Chester, it appeared, that the action was brought to recover 
contribution upon a bond for £250, which one Dodd had executed as 
principal, and the plaintiffand the defendant as sureties, and the amount 
of which the plaintiff had been compelled to pay. Previously to the 
execution of the bond, Dodd had borrowed money of a third party, giv- 
ing asa security for the same a promissory note for £200, made by him- 
self as principal and the plaintiff as surety. This note having become 
due and an application for payment having been made, a sum of £250 
was offered to be lent to Dodd, upon the plaintiff and the defendant en- 
tering into the bond now sued on as co-sureties; but before the plain- 
tiff would execute the bond in question, she insisted on this promissory 
note being delivered up, and on afresh promissory note for £250 being 
given by Dodd to her, which was accordingly done, and she thereupon 
signed the bond. There was no evidence that the defendant was aware 
of this arrangement between Dodd and the plaintiff. 

Under these circumstances, the counsel for the defendant obiected that 
the action would not lie ; but the learned judge overruled the objection 
and left it to the jury to say, whether the plaintiff and the defendant were 
co-sureties for Dodd, and that if so, the plaintiff would be entitled to 
recover, 

The jury found a verdict for the plaintiff. 


Evans now moved fora new trial, on the ground of misdirection. 
The right of onesurety to recover contribution from his co-surety is an 
equitable action. Cowell v. Edwards, 1 Bos. & Pul., 268. Inasmuch, 
therefore, as the plaintiff insisted upon and received from the principal, 
Dodd, a promissory note for the amount of her liability upon the bond, 
she had no right to resort to this action for the purpose of recovering 
contribution from her co-surety. 


[Rotre, B.—Surely it was a question of fact upon what terms the 
defendant became surety ; prima facie, the loan having been made to 
Dodd, and the defendant and the plaintiff being co-sureties, the plaintiff 
had a remedy against the defendant for contribution. ] rs 


Pottock, C. B.—There ought to be no rule in this case. The simple 
question was, whether the proinissory note for £250, given by Dodd to 
the plaintiff, was given by him asa mere collateral security to her for the 
payment of the money secured by the bond, or whether there was any 
arrapgemenit entered into between Dodd, the plaintiff, and the defendant, 
by which the defendant was to be relieved from ail liability upon this 
bond in consideration of the note being given by Dodd to the plaintiff. 
This was a question of fact for the jury, and they appear to have come 
to a right conclusion upon the evidence. 


Parke, B., Roure, B., and Piart, B., concurred. 
Rule refused. 
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ceased, 111 

The order of the Surrogate to an administra- 
tor to sell the real estate of an intestate is a 
power, and is analogous to a power in trust 
to sell, as distinguished from a trust. In re, 
application to Mortgage, Lease, ¢c., real 
estate of Laurence, deceased, 274 


APPEAL. 


Appeal from decision of Court of Chancery 
upon question of practice, addressed to the 
discretion of court, will not lie. Tort. app. v. 
Bard and o’rs, resp. Digest, 1 Comst. Rep. 
Court of Appeals, 368 | 

Motion to open default not proper matter for 
an appeal. Schermerhorn, app. v. The 
Mohawk Bank, resp. Digest, 1 — 
Rep. Court of Appeals, 

Appeal waived by answering Bill. Brady, 
app. v. Donelly, ex’or, &c., resp. Digest, 
1 Comst. Rep. Court of Appeals, ib. | 

Appeal will not lie from one justice of Supreme | 
Court at a special term. Gracie, app. v. 
Freeland and others, resp. Digest, 1 Comst. 
Rep. Court of Appeals, ib. 


APPEALS, COURT OF. | 





| 


The Right of Judge to take part in determina- | 
tion of cases brought up from subordinate | 
court of which he was a member. Pierce | 
v. Delamater. Digest, 1 Comst. Rep. Court | 
of Appeals, 367 

Jurisdiction—Costs. Burkle v. Luce, ib.,368 





Jurisdiction—Remittitur. Martin v. Wilson. 
Digest, 1 Com. Rep. Court of Appeals, 368 
Equitable jurisdiction to set aside will of real 
estate—demurrer to bill, &c. Brady, app. 
v. McCosker, resp. Digest, 1 Comst. Rep. 
Court of Appeals, 399 


ASSIGNMENT. 


Assignment under the non-imprisonment act— 
fraud upon—voluntary assignment. Spear 
and Ripley, app. v. Charles Waddell and 
others, resp. Digest, 1 Comst. Rep. Court of 
Appeals, 368 

Assignment by debtor who is insolvent in trust 
for a single creditor—priority of United States 
to payment—costs on appeal. Bouchard, 
executor, ¢c., app. v. Dias and Furman, 
resp. Digest, 1 Comst. Rep. Court of 7. 
peals, 397 


ATTORNEY. 


Who may be admitted to practise as an 
attorney. Devries ads. McKoun, 203 
An attorney or a counsellor is a competent 
witness for the party in whose behalf he is 
conducting a suit. Little v. McKeon, 238 


AUCTIONEER. 


An auctioneer selling without disclosing the 
name of his principal, is personally liable for 
performance of the contract of sale, though 
he afterwards offers to give the name of his 
employer. Franklin v. Lamond, 4l 


BANKING ASSOCIATIONS. 


| Banking Associations, although not bodies 
politic and corporate within the spirit and 
meaning of the restrictive clause contained 
in the constitution of this State, are corpora- 
tions within the spirit and meaning of its 
general statutory laws. 

| General laws with reference to monied corpo- 
rations—promise made in consideration of 
loan—liability of bank for monies borrowed 
—promissory notes. Leavitt, Rec.of North 
American Trust Fund, v. Blatchford et 
al. 404 


BILL OF EXCHANGE. 
A party (not the holders of the bill) giving no- 


tice of dishonor, must intimate that the par- 
ty addressed is looked to for payment. 
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Semble. A foreman is not authorized to act 
with respect to bills. East v. Smith, 35 

Altering Bill of Exchange. Camelin v. Bruck 
and an’r, 224 

Where there had been a negotiation for the 
purchase of bills of exchange, and the terms 
of sale had been agreed upon, on the 13th 
November, but the bills had not been deliv- 
ered, nor the consideration for them paid till 
the 15th November, there was no complete 
sale unti] that time. 

A sale of billsof exchange by a firm in Havre, 
drawn upon themselves by their agent resi- 
ding in New-York, after the failure of the 
drawees, is not fraudulent, if the fact of such 
failure was not known tothe agent. But 
the purchaser of such bills is entitled to re- 
lief in equity on the ground of a mistake in 
a material fact, and can reclaim the notes of 
third persons delivered to the agent as the 
consideration of the purchase. 

Where the notes given on the purchase of the 
bills have been transferred by the drawees 
to a third person, under a general assignment 
for the benefit of creditors, and no new con- 
sideration has been advanced, the notes are 
subject to the same equities as they would 
have been, if they had remained in the hands 
of the drawees. 

After the commencement of a suit in equity 
by the purchaser of the bills, his right to re- 
claim the notes is not divested by a claim 
made by him against the drawees under an 
attachment issued against them as absent 
debtors. 

The purchaser of the bills is not bound to de- 
liver them up, or cancel them, in order to 
entitle himself to a preliminary injunction 
restraining the drawees from parting with 


the notes. Leger v. Bonnaffe et al., 235 
Notice of dishonor—evidence. Jackson v. 
Collins, 324 
———— Armstrong v. Christiana, 393 
— Goldstone v. Jones, 84 





Evidence—alteration of the date of Bill of Ex- 

change. Clarke v. Bell, 327 
Plea of Infancy. Harisonv. Clifton, 394 
Forged endorsement—liability of parties. Cog- 


gill v. American Exchange Bank. Digest, | 


1 Comst. Rep. Court of Appeals, 397 


BOND. 


A.B., the holder of a bond, gave it up toC. D., 
the representative of the obligor, accompani- 
ed by a written memorandum, declaring that 
he (A. B.) had accepted C. D.’s bond in lieu 
of the one given up :—Held, that the estate 
of the original obligor was thereby discharged. 
Shore v. Shore, 121 


BROKER. 


Brokers and agents must keep clearly within 
the order of their principal, else they cannot 
recover. Whether they have done s0 is a 
proper question for a jury. 

A broker who purchases stock for another up- 
on an express order and request, and does 
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not himself agree to sell, cannot be consid- 
ered as coming within the stock-jobbing act 

Neither need the broker show affirmatively 
that those from whom he purchases were in 
the actual possession of the stock at the time 
of the sale. 

A broker purchasing stock for another, upon 
an order, need not take the stock in the 
name of his principal, but may take it in his 
own name and hold it as security for money 
by him advanced in the same manner as an 
ordinary agent may buy and hold goods until 
his lien is removed. Genin and an’r v. Isaac- 
son, 213 


CARRIER. 

Defendant, a carrier, received hops from plain- 
tiff for the purpose of being curried for hire, 
and kept them for plaintiff in a warehouse 
for thirteen months ; for that time he had 
warehouses which before had belonged to 
another, but had not made any charge to 
plaintiff for warehousing :—Held, that he 
was not a gratuitous bailee. White v. Hum- 
phrey, 326 


CERTIORARI. 


Assignment of errors. The People ez. relat. 
Bragg v. Willes et al, 364 


CHEQUE. 


T. being employed by defendant to raise money 
for him how he could, procured 160/. from 
plaintiff, and received a cheque for that sum 
from defendant, payable to T., or bearer. 
T. afterwards applied to defendant for pay- 
ment of the cheque :—Held, that there was 
a delivery of the cheque to the plaintiff, 
and, therefore, he could maintain debt upon 
the cheque against defendant. Samuel v. 
Green, 34 


COLLISION. 





| The direct damages occasioned by a collision 
and also reasonable demurrage for a period 
| necessary to reinstate the injured vessel, will 
be charged upon the colliding boat in fault. 
When two steamboats are running the same 
direction, the leading one is entitled to hold 
her course, and the one pursuing must at her 
peril select one safe to her, if an attempt is 
made to pass her. ha 
| One steamboat cannot approach another, 
| within a distance of twenty yards, in an at- 
| _ tempt to run by. 
| The leading boat must, however, so use her 
privilege as not intentionally to thwart or 
| prevent the one in rear using her superior 
| speed, but is not bound by law to accommo- 
, date her, in moving either side to give more 
| _ ample room to her. 
| This rule equally applies to the narrow and 
dangerous passage in Hell Gate. The stern 
boat, cannot compel the forward one there 
| tomake place for her, and must avoid going 
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into the gate or slack or stop her speed, if 
she is like to endanger the one ahead. 

In cases of tort, if the injury complained of is 
admitted by the answer, the burthen is cast 
upon the defence to prove affirmatively the 
matters of justification or excuse set up. 
The Naugatuck Navigation Co. v. The 
Steamboat Rhode Island, 12 

Where, in a case of collision, the order of re- 
ference directed the commissioner to ascer- 
tain the sum chargeable for the loss of time of 
the injured vessel, whilst necessarily delayed 
in receiving repairs; and no application was 
made to rescind or modify it: Held, that the 
order was so far conclusive, that the claim- 
ants cannot impeach the legality or pro- 
priety of the commissioner’s report for as- 
certaining such sum; but the rule adopted 
for ascertaining the same may be inquired 
into. 

In the absence of direct proof of loss, the value 
of the vessel, at the time of collision, should 
be ascertained, and a reasonable per centage 
thereon may be properly taken, as a fair 
measure of the loss; but as injuries from torts 
must be compensated, in most instances, ac- 
cording to the facts of each particular case, 
this rule should not always be adopted. An 
estimate of the probable profits lost is not a 
correct mode of ascertaining the sum. The 
Naugatuck Transportation Co. v. The 
Steamboat Rhode Island, 103 

Two vessels having come in collision, one of 
them was subsequently, during the same 
night, lost on a sand at some distance from 
the place of collision. ‘The collision was at- 
tributed, at the hearing, to the want of a 
good look-out on board the other vessel ; 
and the loss of the former to the unmanage- 
able state to which the collision brought 
her :—Held, that the latter vessel was re- 
sponsible for the loss as a consequence of the 
collision, the result of negligence on the part 
of those on board her. The Mellona, 136 

In cases of collision, it is no defence to a ves- 
sel clearly in the wrong, that the other ves- 
sel might, by departing from the ordinary 
rules of navigation, have avoided the col- 
lision, but the whole damage will fall upon 
the vessel which did not adopt the measures 
proper for her in the particular circumstan- 
ces. The Test, 190 

Rule as to power that may be used by steam- 
ers at sea. 


The rule of apportionment has been impliedly | 
adopted by the Supreme Court of the | 
United States; but yet remains to be ex- | 


pressly settled. Wells and others v. The 
Bay State, 198 

A steamboat arriving in port during a dark 
night, and taking all proper precautions for 
reaching her wharf, is not liable for damages 
caused by coming in collision with a vessel 
under sail, if caused by the neglect of some 
proper precaution by the latter. 

A vessel sailing under such circumstances, and 
on a course apprehended, by those naviga- 
ting her, to involve danger of meeting the 
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steamer on her track, is not exempt from 
using precautions within her power. 

In port on a night so dark as that a vigilant 
look-out on a steamboat could not discern a 
boat approaching under canvass at a suffi- 
cient distance to avoid her: Held, that it 
might be a proper precaution for the latter 
either to show a light in time to indicate her 
position and enable the steamboat to avoid 
her, or so to modify or change her own 
course as to avoid the track of the steamer. 
Harley v. Steamboat New Champion, 202 

In a cause of collision between a Danish and 
a British vessel, the Danish vessel being to- 
tally lost, and no appearance given by her 
owners, the action entered against her could 
not be prosecuted. At the hearing, both 
vessels were held to blame, and the decree 
was taken down by the registrar iu the usual 
form: ‘ Pronouncing for a moiety only for 
the damage proceeded for.” On appeal the 
sentence was affirmed, and the cause re- 
mitted. Application was then made to the 
court to direct the damage done to both ships 
to be thrown together and divided. The 
Seringapatam, 334 

Look-out—negligence. Bedell and others v. 
The Brig Emily, 340 

A look-out, independent of the man at the 
helm, is indispensable. Smith, libellant, v. 
the Pilot-boat Blossom, Mitchell and others 
claimants, 374 

Extent of the liability of a towing vessel for 
injuries caused by the boat in tow coming in 
collision with other vessels. Livingston v 
Steamboat Express, 434 

Same case on appeal. 401 


CONFIDENTIAL COMMUNICATIONS. 
Professional privilege. Walsh v. ae 





CONSIDERATION. 

The plaintiff in error was indebted to R., and 
R. at thesame time was indebted to the de- 
fendant inerror. On a settlement between 
the plaintiff in error and R., it was agreed 
that plaintiff in error should discharge his 
debt due to R. by giving R. a promissory 
note for $63, and paying defendant in error 

87. 
| The defendant in error sued R. to recover the 
87. 
Hai, that the suit could not be sustained, there 
| being a want of consideration to support an 


promise. Blunt v. Boyd, 
CONTRIBUTION. 
| Bond—Co-sureties. Done v. Whalley, 449 
COPY-RIGHT. 


In cases of contested copyright, the court is 
disposed rather to restrict than increase the 
number of cases in which it interferes by 
injunction, before the establishment of the 
legal title. Mc Neil v. Williams, 5 


CORPORATION. pe 
Suit against Stockholders—Statute of Limita- 
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tions. Corning and Horner v. —— 
Digest, 1 Comst. Rep. Court of Appeals, 398 





COSTS. 
Plea—replication—evid damages. Hor- 
ner v. Denham, 179 
COVENANT. 


Covenant, running with land. Doughty v. 
Bowman and an’r, 253 
Breach of covenant to insure—forfeiture. Pen- 
niall v. Harborne, 289 


DECREE. 

A decree should be in consonance with the 
pleadings and proofs, and evidence out of the 
allegations brought forward by either party 
cannot be regarded in support of a charge or 
defence. The Naugatuck Co. v. Tae Steam- 
boat Rhode Island, 12 


DEED. 
Construction of reservation in—ambiguity. 
French, Jr., v. Carhart, Digest, 1 Comst. 
Rep. Court of Appeals, 398 


DEVISE. 

A. having, during the life-time of his wife M., 
intermarried with C., died, leaving both M. 
and C. him surviving. By his will, made after 
such marriage with C., and whilst she was 
living with him, certain premises were de- 
vised to his “‘ dear wife C.”—Held, that this 
was a good devise. Doe d. Gaines v. Roast, 


EQUITY. 
Equitable jurisdiction to set aside will of real 
estate. Brady, app., v. McCosker, resp., 
Digest, 1 Comst. Court of Appeals, 399 


ERROR, WRIT OF. 

Upon the allowance of a writ of error from 
the United States Circuit Court to the United 
States Supreme Court, where the amount of 
the verdict is not sufficient to make the same 
a matter of right, the plaintiff in error is en- 
titled to carry the whole case up. Hogg et 
al., in error, v. Emerson, in error, 148 


ESTOPPEL. 
Ejectment for dower—quit-claim deed. Spar- 
row v. Kingman, Digest, 1 Comst. Rep. 
Court of Appeals, 399 


EVIDENCE. 

Identity of wife in divorce case. Deane v. 
Deane, 

“* Months” denote at law lunar months, unless 
there is admissible evidence of an intention 
in the parties using the word to denote calen- 
dar months. Simpson v. Margitson, 249 

Where in an action on a lease executed under 
a power of attovney, the party executing was 
not dvly served with a subpeena duces tecum 
to produce the power :—Held, that second- 
ary evidence of its contents was not receiv- 
able. 

Where a party who has been duly served with 





a subpoena duces tecum to produce a docu- 
ment is privileged from producing it, second- 
ary evidence of its contents may be given. 
Hibbert v. Knight, 294 
Plaintiff not compelled on examination to dis- 
close facts which might subject him to pe- 
nalty. Henry, impleaded, ¢c.,v. The Bank 
of Salina, Digest, 1 Comst. Rep. Court of 
Appeals, 400 
The confession of the wife, her correspondence 
with the alleged particeps criminis, and 
her going to him on the discovery of the 
correspondence, although she immediately 
returned, is sufficient evidence of the adul- 
tery, although no act of familiarity was 
proved. Tucker v. Tucker, 85 


EXECUTOR. 


A. B., the survivor of a number of trustees, 
appointed C. D. his executor, and bequeathed 
to him all property vested in him, A. B., as 
trustee :—Held, that C. D. was not thereby 
constituted a trustee in the place of A. B., 
no intention to that effect being apparent in 
the creation of the trust. Mortimer v. Ire- 
land, 169 

Executor compelled to account before surro- 
gate where devise is to sell real estate, di- 
vide proceeds, &c. Stagg, executor, ¢c., 
app. v. Jackson and wife, resp. Digest, 1 
Comst. Rep. Court of Appeals, 400 


GUARANTEE. 


Promise to pay debt of another—future sup- 
plies—notice. White and others v. Wood- 
ward, 396 


HABEAS CORPUS. 


Custody of children—contest between father 
and master—trustee of society. The Peo- 
ple ex relat. Fowler v. Pillow, 106 

An application of a parent residing in India 
was made to the Court of Queen’s Bech. 
The court refused to grant a habeas corpus 
for the removal of the child from the cus- 
tody of persons here, to whose care it had 
for a long time been committed, the child 
having been sent to that country to be edu- 
cated under the superintendence of a rela- 
tive, who, dying, appointed by will three 
persons as guardians of the child, and the'r 
custody of the child having been acquiesced 
in by the parent. Ex parte Preston, 181 

The Court of Queen’s Bench will not grant a 
writ of habeas corpus in order to discharge a 
party out of custody who is detained on a 
warrant from a judge of a court of compe- 
tent jurisdiction, setting out an adjudication 
on which, if defective, a writ of error may 
be brought. The Queen v. Dunn, 237 


HYPOTHECATION OF STOCK. 


Where stock is hy pothecated as security for a 
loan and is trans‘erred to the lender, the 
transaction is a mortgage, and not a pledge, 
and on default of payment the title vests ab- 
solutely in the lender, and the right to re- 
deem is barred by the same lapse of time 
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which would make the statute of limitations 
apply. Huntingdon v. Mather, 206 


INDICTMENT. 


Indictment charged that defendant and W. S. 
conspired to cheat and defraud W. H. of his 
goods and chattels:—Held good. Sydserff 
v. Reg. 329 

For obtaining money on fictitious receipt. 
Adams v. The People, Digest, 1 Comst. 
Rep. Court of Appeals, 400 

Christian name—certainty—repugnancy. The 
Queen v. Crispin, 427 


INFANT. 


An infant residing in America, and having a 
guardian appoiuted by the American court, 
the court, in England, ordered dividends to 
be paid to her solicitor. Ex parte Morison, 


123 
INJUNCTION. 


Where a young lady, a year and a half after 
coming of age, indorsed a promissory note, 
made by her late guardian, with whom she 
was still residing; the parties into whose 
hands the note had come, and who were, at 
the time of receiving it, aware of her situa- 
tion, were restrained from suing on the note. 
Maitland v. Backhouse, 170 

Granting an injunction in a creditor's suit re- 
straining the defendants from meddling with 
the property iu dispute until final decree, and 
the appointment of a receiver to take charge 
of the same, do not so affect the merits of 
the controversy as to warrant a re-hearing 
of a motion to dissolve the injunction or to 
appoint a receiver. Sheldon and others v. 
Weeks and others, 210 

On an application for an injunction to restrain 
the defendant from practising as a solicitor, 
contrary to a covenant entered into by him, 
with the plaintiff, the court ordered the bill 
to be retained, giving liberty to the plaintiff 
to bring an action. Swallow v. Walling- 
ford, 32k 

At common law, the author of a book, or 
other literary production, whether in the 
shape of letters or otherwise, has a right of 
property therein, until it has been published 
with his assent, and he may, consequently, 
maintain an action for the damages which 
he may sustain by its being surreptitiously 
printed. 

But a court of equity will not, by injunction, 
restrain the publication of letters, where it 
appears that they are of no value to the 
author as literary productions, and that the 
multiplication of copies thereof would be of 
no worth to him. Hoyt v. McKenzie and 
others, 345 

Practice under the code procedure with refer- 
ence to granting and vacating injunctions. 
Benson v. Fash and o’rs, 390 


INNKEEPER. 


Lien for keep of horses, carriage, &c., &c., 
Smith v. Dearlove, 332 








INSOLVENT DEBTOR. 


A bona fide intention of an insolvent debtor 


immediately to assign all his property for the 
benefit of his creditors generally, is a just 
cause for refusing to apply his choses in ac- 
tion upon a judgment of one of his creditors: 
and a refusal founded on that intention is not 
so unjust as to render him liable to be pro- 
ceeded against by warrant under the pro- 
visions of the statute. 


The proceedings by warrant under the act of 


1831, examined and commented on. Hall 
v. McKnight, 349 


JURISDICTION. 


Where a party was brought from another state, 


by virtue of a requisition from the Governor, 
on a criminal charge, and it appeared that 
such charge was made with the design of 
bringing such party within the jurisdiction of 
this court, that he might be held to bail in a 
civil suit, he was ordered to be discharged 
from arrest on filing common bail. Under- 
wood y. Fetter, 66 


Jurisdiction of the courts of the United States 


in admiralty, in cases of salvage where all 
the parties are foreigners, and the property 
forming the subject of salvage service is 
owned by foreigners resident abroad. Cro- 
well and others, libellants, v. 194 Shawls, 
¢c., The British Consul and others, claim- 
ants, 370 


| Jurisdiction of the State of New-York on ec- 


count of crimes committed out of the State. 
Adams v. The People, Digest, 1 Comst. 
Rep. Court of Appeals, 400 


LEGACY. 


Specific legacy—ademption—advances to le- 


gatees—deduction. Jn re final accounting 
Executors of Deal, 20 


Premature fund. Hoes v. VanHosen, Digest 


1 Comst. Rep. Court of Appeals, 428 


Presumption of payment. Dodge v. Man- 


ning, 428 
LOTTERY. 


Misdemeanor to publish account of. The Peo- 


ple v. McIntire, 1 Dig. Comst. Rep. Court 
of Appeals, 429 


MANDAMUS. 

A religious congregation established as part of 
a general church, and in subordination to its 
system of government, and having by con- 
tributions from members of that church at 
large, erected buildings in which to worship, 
cannot by severing themselves from that 
church withdraw those buildings from the 
connexion. 

The Trustees of a Religious Corporation have 
nothing to do with ecclesiastical matters.— 
Their duty isto see that the intention of the 
founders of the church is carried out, and it 
is no excuse for any departure from that duty 
that the majority of the present worshippers 
there desire or direct it. 

A minister duly appointed to the pastorship of 
a church, has a right to the writ of manda- 
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mus, commanding the trustees, who wrong- 
fully refuse to receive him, to admit him to 
the pulpit, and other appurtenances of his 
function. The People, ex relat. Griffin, v. 
The Trustees of the Centenary Methodist 
Episcopal Church, Brooklyn, 54 


MARRIAGE SETTLEMENT. 
The wife’s equity to a settlement in her choses 
in action. Wilkinson v. Charlesworth, 27 


MASTER AND SERVANT. 
Master and servant—Agreement in restraint of 
trade—Mautuality. Hartley v.Cumming, 232 


MORTGAGE. 


A junior incumbrancer by mortgage has a right 
to redeem from a senior mortgagee, and have 
an assignment of the security to protect and 
enforce his own rights. 

Where land is purchased with an agreement 
that the vendee shall pay off and satisfy a 
prior mortgage, existing before the title 
passed to the vendor, the land becomes the 
primary fund for the payment of such mort- 
gage ; and the vendor is entitled to an assign- 
ment of such mortgage from the holder, for 
the purpose of enforcing his claims against 
the land, and the personal liability of the 
vendee in the same suit. 

Where a sufficient tender is made before bill 
filed to foreclose, and an assignment de- 
manded, which is refused ; and a cross-bill 
becomes necessary, the costs of the whole 
litigation will be decreed against the plain- 
tiff in the original suit personally. Pardee 
v. Vananken et al. 378 

Interest of mortgagor not subject to levy. Mat- 
tison v. Bancus, Digest 1 Comst. Rep. 
of Court of Appeals, 429 

Grass growing may be conveyed as personal 
property. Jenks v. Smith, 42 





NUISANCE. 
Writ of—Averment in declaration—Form of 
action. Cornesv. Harris, Digest 1 Comst. 
Rep. Court of Appeals, 429 


OFFICERS OF CUSTOMS. 


Inspectors of the customs are public officers 
and not the mere servants and agents of the 
collector. 

Where a seizure is made by a collector under 
the collection act, March 8, 1799, in pur- 
suance of information given by an inspector 
of the customs, the inspector is entitled to 
the informer’s share of the forfeiture. 

No officer of the customs is debarred from re- 
ceiving a distributive share of fines, penalties 
and forfeitures, by the act of February 11, 

_ 1846, ch. 7, allowed by previous laws in con- 
sequence of having received his maximum of 
compensation allowed by law. 

What is received by the officers of the customs 
for forfeitures, constitutes no part of the 
emoluments to which the limitation of the 





maximum is applied. Hooper et al. v. Fif- 
ty-one Casks of Brandy, 302 | 
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PATENT. 

Where there is a doubt as to whether the proofs 
in a cause establish abandonment by a pa- 
tentee of his patent, or where there is a 
doubt asto the novelty of the invention, a 
Court of Equity will withhold an injunction 
until the right of the patentee is established 


atlaw. Booth v. Garelly, Sen., et als. 99 
Motion to increase verdict. Guyonv. Serrill 
and an’r 101 


The originality of the principle of the spiral 
submerged propeller examined and decided 
on. Hogg et al. v. Emerson, 148 


PLEADING. 

Assumpsit by drawer against acceptors of a bill 
of exchange. Plea, that the bill was drawn 
for the accommodation of plaintiffs, and that 
defendant had not at the time of drawing, 
nor ever had, and plaintiffs had never given, 
any value for the same: Held, under cir- 
cumstances, that the plea was not proved. 
Burden v. Penton, 

Covenant—variance. Addison v. Gibson, 32 

Libel—necessity of a colloquium or inuendo. 


Capel and o’rs. v. Jones, 38 
Diverce—answer in divorce case. Saunders 
v. Saunders, 45 


Bond—plea, indemnity against the expense of 
maintaining a bastard. Bownes v. Marsh, 79 
Agreement to assign premises—Title—charges 
for attorney’s bill, &c. Richardson v. Cha- 
sen, 81 
Declaration by endorsee against acceptor of a 
bill of exchange averred the drawing, ac- 
ceptance, and indorsement in the ordinary 
form. Breach ; yet defendant hath disre- 
garded his said promise, and hath not paid 
the said sum or any part thereof. Demur- 
rer; for that the declaration does not show 
that the three days of grace had passed be- 
fore the commencement of the suit: Held, 
frivolous upon motion to rescind a judge's or- 
der setting it aside, Padwick v. Turner. 83 
Action for an infringement of certain letters pa- 
tent—user—misdirection. Stead v. Ander- 





son. 89 
Sale of partnership b ation— 
payments. Jones v. Robinson, 94 
Plea of payment. Gordon v. Strange, 96 


Falsely procuring judge’s order for arrest—de- 
murrer. Bryant v. Bobbett, 127 

Slander—inuendo. Pemberton v. Colls, 174 

In an action of assumpsit for work and labor 
and commission in respect thereof: the de- 
fendant pleaded that the work was done by 
the plaintiff within the city of London as a 
broker, and that the commission was com- 
mission claimed by him as such; and that 
the plaintiff was not a licensed broker as re- 
quired by the statutes, &c. The plaintiff 
having replied de injuria, &c.:—Held good 
on special demurrer. 

The replication de injuria sua propria, Ac., 
may be pleaded to a plea which admits a 
contract in fact, either express or implied, 
and seeks to avoid it on the ground either of 
fraud or illegalitv in the parties to it—over- 
ruling the dicta to a contrary effect in Par- 
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ker v. Riley, (3 Mee. & W. 230 2, Hum- | A defendant has twenty days, from service of 


phreys v. O'Connell, (7 Mee. & W. 370,) | 
&c. Bennet v. Bull, 182 | 


amended complaint, to answer or demur 
thereto. Dickerson v. Beardsley, 389 


Accord and satisfaction—composition with cre- | A party having several objections must em- 


ditors—amendment at nisi prius. Evans v. 

Powis. 186 | 
Assumpsit by indorsee of promissory note | 

against the maker. Plea, that before and | 


body all of them in one motion. Desmond 
and an’r v. Woolf and o'rs, ib. 


Frivolous answer. Castles v. Woodhouse, 
392 


at the time of indorsing the note by W. the | ‘In cases of appeal from a Justice’s Court 


plaintiff W. was indebted to defendant ; that | 
W., in order to deprive defendant of his | 
right of set-off in respect of the said debt, 
in fraud of defendant and in collusion 
with plaintiff, indorsed the note to plaintiff; 
and that plaintiff maintains this action as 
agent of W. Replication de injuria. Spe- | 
cial demurrer. Upon application to re- | 
scind an order of a judge setting aside the | 
demurrer as frivolous :—Held, that ine re- 
plication was good. Tolhurst v. Notley, 227 
In an action for board of defendant's wife 
and for money lent defendant, set up as | 
a defence, under the plea puis darien con- 


under sections 303 and 3(4, the copy, affi- 
davit, and notice of appeal, and of the hear- 
ing must be served within twenty days 
after rendition of the judgment. If this be 
not done there is in fact no appeal. The 
omission cannot be supplied. Purdy v. 
Harrison, 393 


PRINCIPAL AND AGENT. 


Discharge of surety by acts of agent, Ash- 


burn, adm’r v The President, Directors, 
§c., of Farmers’ Bank of Virginia, 383 


PROMISSORY NOTE. 


tinuance, a sealed receipt for ten dollars | Material alteration in a bought note. Mollett 


in full of all demands. ‘There was no evi- | 


v. Wackerbarth and others, 116 


dence to show that any money was paid. Protest—Notice. Coddington v. Davis and 


Held that, although such a receipt might be | 
presumptive evidence of a settlement be- | 
tween the parties, and might be explained | 
or contradicted, that it could not operate | 


others, Digest 1 Comst. Rep. Court of - 
peals, 430 


QUACK MEDICINES. 


as u release of the debt, and was there- | The court refused to interfere to prevent a 


fore no bar to the suit. Riley v. White, 272 | 
Frivolous answer. Castles v. Woodhouse, 392 | 
Plea of Infancy—bill of exchange. Harri- | 
son v. Clifton, 394 
Demurrer to pleas. Mayor of New-York v. 
Ludlam and an’r, 443 


POLICY OF INSURANCE. 
Bill of exceptions, &c. Connover v. Mutual 
Ins. Co. of Albany, 1 Digest Comst. Rep. 
Court of Appeals, 450 


PRACTICE UNDER THE NEW CODE. 

Defendant demurred to the complaint of the 
plaintiff. The plaintiff treated the demurrer 
as a nullity, and signed judgment, and 
issued execution. On motion to set aside | 
the judgment and execution : 

Held, ‘That the plaintiff had no right to treat | 
the demurrer asa nullity ; and sign judg-| 
ment 

That a judgment may be signed for interest, 
in addition to the debt. 

That the word “ costs,” includes disbursements. | 





That a party need not wait thirty days amd, 


entry of judgment, before he issues execu- 
tion. Swift and an’r v. De Witt, 314 


Pleadings under the new code must be veri- | 
fied by oath. Swift and an’r v. Hosmer | 


and o’rs, 317 | 
The notice accompanying the affidavit, in | 
cases of appeal from a justice’s court, must 
be a notice of at least ten days, before the 
time for hearing the appeal. Tullock, re- | 
spondent, v. Bradshaw, appellant, 218 
Mistake in process. Diblee v. Mason, 
Affidavit of merits to prevent inquest neces- 


vendor of a quack medicine from adver- 
tising such medicine in such manner as to 
induce the public to believe it was sanc- 
tioned by the plaintiff,a physician of emi- 
nence Clark v. Freeman, 245 


REHEARING. 

Practice in cases of rehearing under the act of 
12ih April, 1848. The Mayor, &c., of 
New-York, ads. Schermerhorn et al. 232 

See Crane and an’r, administrator of Crane 
deceased, v. Crane and o’rs, and Butler v. 
Babcock, 442 


REMISSION OF FORFEITURE UN- 
DER THE ACT OF MARCH 3, 1797. 
Remission of a forfeiture by the secretary of 
the treasury, under the act of March 3, 1797, 
ch. 13, granted before a libel or information 
has been filed—Other important matters re- 
ferred to. The Palo Alto, 262 


REPLEVIN. 
Sheriff—Levy-bond, &c. Burkle and an’r v. 
Luce, Digest 1 Comst. Rep. Court of i 


peals, 
REVOLT. 
Endeavoring to make a revolt. 
v. White and others, 


SALE. 


The U.S. 
230 


ia for assessments. Doughty v. Hope, Di- 


gest 1 Comst. Rep. Court of Appeals, 422 
SALVAGE. 


363 | In a cause of salvage, slight services entitle 


salvors to their costs. Zhe Shannon, 140 


sary, 365 | A steamboat usually employed to tow vessels 





oe 
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out to sea, or into port, or to furnish assist- 
unce to vessels in distress off the harbor, at 
a fixed compensation per hour, may reco- 
ver a salvage reward, for salvage services, 
when rendered without hiring or agree- 
ment: 

Towage, as distinguished from salvage, is 
when the former is rendered to vessels, 
otherwise navigable, in aiding them against 
adverse winds, tides or currents, or in diffi- 
cult passages, and not in their rescue or re- 
lief from imminent peril: the latter is sal- 
vage. 

A hiring or bargain bona fide made for sal- 
vage services, will be adhered to by mari- 
time courts, and the compensation will be 
in conformity to it: 

A vessel may be technically a derelict when 
abandoned by her crew, but if she is not ap- 
pareatly helpless of relief, except by the 
interposition of salvors, they will not be en- 
titled to the high rate of reward for her 
assistance, which is usually granted in 
cases of pure derelict : 

Salvage compeasation is not measured chiefly 
by the benefit received by the salved proper- 
ty: various other considerations have great 
weight in fixing it, one of which is the ap- 
pareut necessity or indispensableness of the 
particular relief rendered: 

A steamer whose business is towing, for $10 
the hour, and was out five hours in rescuing 
the wreck and bringing it into harbor, at 
her own risk, without any hiring or contract 
for her services, allowed $250 for salvage 
services and costs. Mauran and others v. 
The Schooner H. B. Foster and others, 223 


SHERIFF. 
Levy—Pledged property. Stiff v. Hart, Di- 
gest 1 Comst. Rep. Court of Appeals, 431 


SLANDER. 


Inueudo—imputation conveyed by words— 
damages on two counts—venire de novo. 
Pemberton v. Colis, 174 


STATUTE OF FRAUDS. 
Contract—Delivery—Acceptance. Spindler 
v. Houston, Digest 1 Comst. Rep. Court of 
Appeals, 431 


STATUTE OF LIMITATIONS. 

The exception in the old statute of limitations, 
of “actions which concern the trade of 
merchandise between merchant and mer- 
chant”—Statute of Limitations—Right of 
Action. Didier, Survivor of D'Arcy v. 
Davison, Survivor of Hill, 69 

Declaration—Bond—Statute of limitation — 
Tucker v. Hawkins, 


On demurrer to a bill of discovery——Statute of | 


limitations. Smith v. Foz, 241 


TENANCY. 
A mortgage-deed contained the following 
clause :—‘* W. C. (the mortgagor) agrees to 
become tenant to R. B. (the mortgagee) of 





the premises hereby assigned, from hence- 
forth, during the will and pleasure of R. B., 
at and after the rent of 24/. 108., payable 
quarterly, on,” &c. “in every year:”— 
Held, that the tenancy thereby created wasa 
tenancy at will. Doe d. Barstow v. Cox, 173 
Yearly tenancy. Collett v. Curling, 177 


TRADE MARKS. 
Pleading—allegation of damage—motion for 
new trial. Rodgers v. Nowill, 131 


USAGE AND CUSTOM. 
Knowledge of usage and custom on Stock 
Exchange. Bayliffe v. Butterworth, 123 


USURY. 
Sureties for usurious loan—Plea, &c., &c., 
Vilas and Baeon v. Jones and Piercy, Di- 
gest, 1 Comst. Rep. Court of Appeals, 432 


WARRANT OF ATTORNEY. 
Warrant of attorney—variance in date—de- 
feasance—execution. Brown v. Burton, 229 


WILL. 
Gift of stock—vested interest. Bouverie v. 
Bouverie, 74 
Where a testator gave property to his next of 
kin of the name of Crump, living at the de- 
cease of the tenant for life:—Held, that a 
woman next of kin, who bore the surname 
of Crump at the time of the death of the 
testator, but had since married, was enti- 
tled. Carpenter v. Bott, 78 
Proving will—evidence of attesting witnesses 
—declaration of testator—signing will by 
testator. Inre proving Will of Hicks. 113 
Soundness of mind—-undue influence. Jn re 
Will of Romaine, 156 
Grant of underlease by construction. Taylor 
v. Cooper, 217 
Construction of will—gift to a wife to cease on 
cohabitation with her husband. Wren v. 
Bradley, 282 


WITNESS. 

The testimony of a witness, taken de bene 
esse, under § 11, Art. IV. of the Act of 
May 7, 1844, “ For the establishment and 
regulation of the Police of the City of New- 
York,” may be read in evidence on proof 
that the witness is a non-resident of the 
City of New-York, at the time of the trial, 
and was such non-resident at the time of 
taking the deposition, even allthough the 
witness reside in the State and be enabled 
to attend the trial. 

Proof that the witness could not be found at 
the hotels, stated in the deposition that he 
put up at, while in the city and at the time 
of taking of the deposition, not sufficient 
evidence of non-residence of witness. Bron- 
son, J., contra. Barron v. The People, 309 


WRIT OF ERROR. 
Motion to quash writ notice, &c. &ec. Jewell 


v. Scouten, Di 


Appeals, 


est, 1 Comst. Rep. Court of 
gest, ‘P 432 
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